
• ' .' ' ' i -

San Francisco and Cleveland, Detroit and ̂ îilv.ayikee, Fith the ex

ception of the Up-State Nev/ York and Connecticut area, estimates of 

the distribution of average hourly earnings for "non-productive" 

• .?£/ 
employoes in these areas were raade. 

In the Up-State New York and Connecticut area there were 

only 8 firms in business at least 11 raonths of 1937 and 1938, and 

these firms employ only 2.5 percent of the total employees t 
86/ . » 

and make only 3,6 percent of the total net sales, , 

^ / '• ' y - ' y 

Since the T,ages in this area are relatively high and the number ' . ' 

of "non-productive" employees who receive less than 40 cents 
88/ 

an hour must of nec#ssity be small, there is obviously sufficient 

data from whioh it can reasonably be anticipated that no substantial 

84/ For Massachusetts, the coverage vas 87,3, for Texas 58,2, and 
for the South Atlantic area, 96,.5, See Industry Committee 
Exhibit 3, p, 48, 

• .' _ ' . • • . • • • - , t • ' 

85/R,p, .694-714* Estimatea.of the distribution of "wage-earnings ' "', 
by hourly earnings for "non«»productive" employees ("other vrorkers'̂ ) 
in the four incomplete areas; were obtained by taking "the per- . 
cent distribution of the total number of other v/orkars for the 6 
complete areas" and applying this distribution "to the totals 
obtained for the other four incomplete areas'for"this occupa
tional class," Industry Comm.ittee Exhibit 3, pp, 43-44, 

i.. That the estimates accurately reflect the distribution of "non- ' 
productive" employees or "other v/orkers," as they are alluded 
to, by hourly earnings in the areas for v/hich estimates were 
made, is borne out by the record, " •« 

86/ See footnote 7, supra, 

^87/ See Industry Exhibit 1, Table .XXVII, p, 76; R,, pp, 723-724, 

88/ See Section IV A, supra» 
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curtailment of employment in the industry as a whole, in 

Upper New York State and Connecticut, or among the "non-productive" 

employees in those areas, will result from the adoption of a 40 cent 
89/ 

minimum. 

It was also contended that the week of March 28, 1938, 

which was used by the Women's Bureau in the compilation of the 
£2/ 

average hourly earnings data, was not representative. Th© record, 

however, establishes that this week was selected only after con-
91/ 

sultation with a number of employers, was considered representative 
92/ 93/ 94/ 

by economic experts, and was not a peak week, or a slack period. 

89/See R., p. 722. It should be noted, moreover, that areas com
parable to Upper New York State and Connecticut were included 
within the sample. 

90/The data on average hourly earnings for the week of March 28, 
1938, were based upon records kept by the employees themselves. 
This procedure was adopted because the Women's Bureau fovind 
that many plants did not keep records of hours yorked for piece 
workers. Hence a schedule was drawn up for employees to fill 
out for the designated week to show hours worked and earnings. 
Many employers and the labor union in the industry cooperated to 
make this survey both accurate and comprehensive. In this way, 
hourly earnings were obtained for 75S5 workers in 434 millinery 
factories. Industry Committee Exhibit 1, pp. 74, 75 and 123. 

91/R., p. 846. . 

92/R.. p. 845, 714. 

93/R., 843, 847, A period of relatively full work must be selected 
because of the marked seasonality prevailing in the industry 
and the variation from week to week of the amount of work avail
able for employees. 

94/R., p. 834. 
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Even i f the week Selected was a peak week, i t was properly selected 

for the purpose of detennining average hourly ©timings, since i t 

shows the earnings of workers when the flow of v/ork v/as suff ic ient ly 

great to ca l l for normal productive e f fo r t s , I conclude t ha t the 

week of March 28, 1938 vras a representative week upon v/hich to base 

a study of average hourly earnings in the mil l inery industry . 

I further find tha t the wage data presented before the 

Industry Committee and received in e'vidence a t the hearing are an 

adequate re f lec t ion of the v/age structure prevai l ing in the 

mil l inery indus t ry . 

C. Adequacy of the report by the 
Industry Committee, 

The decision of the Administrator i s based upon the recom-
95/ 

mendation of the Industry Committee, not its report. The report 

serves only to inform interested parties concerning the issues in

volved in the proceeding. The Millinery Industry Committee, while 

convened, made its recommendation and notified tho Adiainistrator 

accordingly. The Committee's report v/as prepared by a duly ap

pointed subcommittee composed of three Committee members and circu

lated to Committee members for signature and thereafter filed v/ith 

the Administrator. Any Committee member disagreeing v/ith the 

maj.ority report could have filed a supplementary report stating his 

95/ Pair Labor Standards Aot, Section 8< 
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96/ 

groundsof disagreement. No particular purpose would have been 

served in reconvening the Committee to sign its report. I find 

that the Millinery Industry Coramittee has filed its report with 

th& Administrator in accordance with law, 
D, Improper Influence of the 

•' Industry Comraittee, 

TOiile I do not consider that the del iberat ions of the >i 

Industry Coramittee and the metl^d by which i t arr ived at i t s recom

mendation i s properly before me, nevertheless I believe that the 

charge that the Committee was improperly influenced by a raeraber of 

the Wage and Hour Staff should be jilsposed of. I t i s alleged that 

members of the Industry Committee were dissuaded from insis^ting 

upon a separate c lass i f i ca t ion for "non-productive" employees by 

the statements of the Committee's counsel, an employee of the staff 

of t h i s Division, that occupational .c lassif icat ions v/ere of doubt-

97/ 
ful validity.--~4t is readily apparent from an examination of the 

98/ 

Minute'^of the Executive Session of the Industry Committee that *-,'. 

counsel for the Committee merely expressed his personal opinion 

about matters concerning which he v/as interrogated by members of 

the Committee. No attempt to influence the judgment of any member 
of the Committee by counsel for the Committee can be imputed from 

99/ 
the record, 

96/ Title 29, Chapter V, Code of Federal Regulations, Section 511.19, 

97/ R,, p, 655, ot seq, . 

98 / Thompson's Exliibit 3, 
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After due consideration of all the contentions and the 

e'vidence I conclude that the Comraittee has investigated and ecn-

sidered conditions in the Millinery Industry and has reached its 

recommendation in accordance vdth law. ••:.•' 
'' ,, I... 

VI, Posting of the TiYage Order. ... .! 

• •' ' .. Section 8(f) of the Act provides tha t Wage Orders issued 

under Section 8 "shal l define the industr ies and c lass i f ica t ions 

therein to v/hich they are to apply, and shall contain such terms 

and conditions as the Administrator finds neaessary to carry out 

the purpose of sueh order, to prevent the circumvention and evasion 

thereof, and to safeguard rainimum v/age r a t e s established there in . " 

99/ On pp. 19-20, Thompson's Exhibit 3, appears the following 
exchange typical of the reserve exercised by counsol for the 
Industry Committee in his response to questions, addressed to 
him by members of the Committee: 

"Mr, Marcus: ' I would l ike to ask the counsel a question 
again. As I understood from yesterday, there i s nothing to 
prevent t h i s Comraittee recommending a d i f ferent ia l on the 
basis of non-productive and productive labor , although you 
say the Adininistrator i s discouraging tha t because of his .;••' 
doubts as to the l e g a l i t y , ' ...,̂ . 

"Mr, Schlesinger: ' I did not say the Administrator, but the 
.^Legal r.ivi.oion. There i s nothing to prevent t h i s Conmittee 
•from do-'.TjT, ";:-iatj A c lass i f i ca t ion for non-productive labor 
woul.a ji; an occupational c l a s s i f i ca t ion , l/e have had t h a t 
problem up sc/oral times and, as I said yesterday, I think 

,«. tha t there i s serious doubt as to whether an occupational 
c lass i f i ca t ion would be upheld in the courts . I t i s a que<5tion 

'̂̂  op, which we cannot givo a posit ive ansv/er.'" See also Ibid, 
pp. 20-26, and 32, 
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In order to carry out the purpose of the V/age Order 

issued heroin and to prevent i t s circumvention and evasion, I 
• - I 

find it necessary that a Notice of the Order, in a form supplied 

by the IfYage and Hour Division, be posted and kept posted in a 

conspicuous place in eaoh department in every firm employing any 

employees who are subject to 'the provisions of the Wage Order* 

• ' - VII, Conclusion. 

.. * . 

Upon reviewing all tho evidence adduced in this proceed-

ing and giving consideration to provisions of the Act and the same 

factors required to be considered by the Industry Committee, I 

conclude that the Industry Committee's recommendation for the 

mdllinery industry,, as defined.in Administrative Order Number 23, 

is made in accordance v̂ith law, is supported by the evidence ad

duced at the hearing, and will carry out the purposes of Section ' 

8 of the Aot, ; 

The Wage Order issued pursuant to this opinion shall 

become effective on January 15, 19?$, ̂ '***"|$ye*^ 1**^3 

; Signed at Washington, D, C. this 15th day of December, 1939. 

/ y j . . ^ Qy <C.^-^ -
' Hsrold D«. Ja-:obs/ «-.rtr.iinistrator 

•Wage aad Hour Di'̂ ''j-sion 
United States Departm-ent of Labor 
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